Whether the disciplinary action taken by Consol was discriminatory and a
violation of section 105 (c) of the Act.

The UMWA concludes that If it is held that Mr. Wise engaged in
protected activity on July 10, 1981 by going inby the danger board
to check, on the union employees abating the roof condition, the actions
by Mr. Omear in suspending Mr, Wise amount to discrimination prohibited
by the Act. Further, the UMWA asserts that the "dual motive" or "but for"       J!
test set out in ^asula., does not come into play, for Consol has not
asserted that absent the protected activity, it would have suspended
Mr. Wise, has not cited any other activity which could be asserted as                             j-

an independent basis for Mr. Wise's suspension, but merely argues that                           j

Mr. Wise's activity of going inby the danger board is unprotected activity       I
for which he can be disciplined.  If the activity in question was protected,
the UMWA concludes that the disciplinary action was unwarranted and
discriminatory.  If the activity was not protected, then the UMWA concedes
that the disciplinary action was not discriminatory under the Act.

Summarizing its position in this case, the UMWA asserts that Mr. Wise's
actions were protected activity under the Act for which he could not
be disciplined, and to hold otherwise would effectively impede the ability
of safety representatives to actively participate in the enforcement of
the Act.  Since the record clearly indicates that he was suspended only
for going inby the danger board posted by Mr. Omear, such discipline
constitutes discrimination under the Act for which Consol should be held
accountable.  The UMWA requests that a finding of discrimination be made,
that a notice to that effect be posted at the Ireland Mine, that a fine
be imposed on Consol, and that reasonable expenses and attorney's fees
be assessed against Consol.

Respondent Consol's Arguments

Respondent prefaces its post-hearing arguments with a quotation
from the Commission decision  jPaaula v. Consolidation Coal Company,
2 MSHG 1001, 1010, October 14, 1980, concerning the elements of a prima
facie case under section 105(c) of the Act and the operator's defenses
thereto as follows:

We hold that the complainant has established a
prima facie case of a violation of section 105(c)(l)
if a preponderance of the evidence proves (1) that he
engaged in a protected activity, and (2) that the adverse
action was motivated in any part by the protected activity.
On these issues, the complainant must bear the ultimate
burden of persuasion.  The employer may affirmatively
defend, however, by proving by a preponderance of all
the evidence that, although part of his motive was un-
lawful, (1) he was also motivated by the miner's unprotected
activities, and (2) that he would have taken adverse action
against the miner in any event for the unprotected activities
alone.  On these issues, the employer must bear the ultimate
burden of persuasion.  (Emphasis in original).
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